Administered

ARBITRATION
RULES

General Commentary for CPR Administered Arbitration Rules

The primary objectives of arbitration are to arratea just and enforceable result, based on atprpracedure
that is:

« fair;

* expeditious;

» economical; and

* less burdensome and adversarial than litigation.

The above objectives are most likely to be achigvdek parties and their attorneys:

 adopt well-designed rules of procedure;

» select skilled arbitrators who are able and ngjlto actively manage the process;

* limit the issues to focus on the core of the dispand

* cooperate on procedural matters even while aetingffective advocates on substantive issues.

The International Institute for Conflict Preventiand Resolution (“CPR”) Rules for Administered Aration
(the “Administered Rules” or “Rules” ) (Eff. July 2013) were developed by CPR to provide proceduares
facilitate the conduct of administered arbitratfaimly, expeditiously and economically. The Russ designed
to be easily comprehended. The Rules are intenalg@dyticular, for complex cases, but are suitabtgrdless of
the complexity of the case.

Every disputant wants to have a reasonable opptytiendevelop and present its case. Parties thabse
arbitration over litigation do so in large part @fita need or desire for a proceeding that is spaad economical
— factors which tend to go hand in hand. The Ruleie designed with each of these objectives in mind

The complexity of cases will vary greatly. In reilef general application, it is not appropriatéixdiard and fast
deadlines. Rule 15.8 (a) commits the parties aadthitrator(s) to use their best efforts to asthaethe dispute
will be submitted to the Tribunal for decision wifttsix months after the initial pre-hearing confere, and that
the final award will be submitted to CPR within @8ys after the close of the hearing. Rule 15.8(twWides that
CPR must approve any scheduling orders or extesisi@t would result in a final award being renderexte
than 12 months after the initial pre-hearing coerfiee. Rule 9.2 empowers the arbitrator(s) to éstatime

limits for each phase of the proceeding, includipgcifically the time allotted to each party foegentation of its
case and for rebuttal.

Counsel are expected to cooperate fully with thibulral and with each other to assure that the diog will
be conducted with civility in an efficient, expddiis and economical manner. Rule 19.2 empowerarthitrators
in apportioning costs to take into accounter alia, “the circumstances of the case” and “the condtitite
parties during the proceeding.” This broad poweéntisnded to permit the arbitrators to apportiagreater share
of costs than they otherwise might to a party bzt employed tactics the arbitrators consideradabor in other
ways has failed to cooperate in assuring the effioconduct of the proceeding.



Types of Disputes

The Rules are designed to encompass disputes ofauare, including, for example, commercial dispute
construction disputes, disputes between manufastared distributors or franchisees, insurance tespand
disputes between joint venturers. The Rules maylasadopted by parties that do not have a conabot other
business relationship. The Rules may even be emgltyadjudicate a dispute between a governmentcggand
a private entity, subject to any legal restraimtgtet government’s submission to arbitration. padies may
find it appropriate to modify the Rules to adap Rules to a specific type of dispute.

While most arbitrations involve two parties, thelé®uare also suitable for proceedings among thregooe
parties. References to “Claimant,” “Respondent” ‘@iter party” should be construed to encompasdiphe!
Claimants, Respondents or other parties in suchi-pauity proceedings. Where necessary, the Rulesifsgally
address particular issues raised in the multipaotitext. For example, Rule 5.5 deals with the cdtutigin of the
Tribunal where the arbitration agreement entitesheparty to appoint an arbitrator when there isentiban one
Claimant or Respondent to the dispute.

Administered vs. Non-Administered Arbitration
The principal functions normally performed by agamization administering arbitration proceedingdude:

* providing a set of rules which the parties caopddn a pre-dispute agreement or for an
existing dispute;

* providing staff to render services required fase handling;

» providing lists of persons from which arbitratonay be chosen;

» appointing the arbitrator(s) if necessary;

» deciding arbitrator conflict of interest challersgif necessary;

» coordinating billing for arbitrator fees and exges; and

* conducting limited review of awards.

The charges of administering organizations typycatke related to the amount in dispute, but radeg.v
Many arbitration practitioners and arbitrators aewed for administered arbitration, but othersifanon-
administered or “ad hoc” arbitration. Whether amandstered or ad hoc process is used depends amye of
factors, including sophistication of parties andregel, and administrative fees charged.

Since the release of its first set of CPR Rules\fon-Administered Arbitration, CPR has offered part
administered or ad hoc arbitrations as opposeuaistdttionally administered proceedings. This stahas been
based upon CPR’s confidence in the users of ADR&bage the process with the arbitrator. Howe®BR has
always been available to assist parties at cgdautures in the arbitration, such as, the arlwtraelection phase
and has administered proceedings upon request: tardecades, CPR has continually added to iisteds
arbitration services as disputes have become nuonglex, parties more adversarial and counsel moerse.
The natural culmination of the ongoing and incnregslemand for CPR’s assistance is the release@@BR
Administered Arbitration Rules to better serve tisers of arbitration.

A vast majority of arbitrations take place pursuanhe parties’ binding commitment in their busis@greement
to submit possible future disputes to arbitratio@ccordance with specified rules. Once a dispasearisen, it is
usually much more difficult for the parties to agen any alternative to litigation. CPR recommethés
inclusion of a dispute resolution clause in mogitess agreements. Parties should also consid¢nevhe
provide for administered or non-administered aabibn.



Salient Features of the Administered Rules

The CPR Administered Rules differ in numerous retgp&om other organizations’ administered arhibrat
rules, particularly as outlined below:

1.

10.

The administered portions of the arbitration arky éor those areas where parties need assistaogedn
administering organization and no more. The Rulemkelves are built upon CPR’s experience with ad
hoc/self-administered arbitration and incorpora®R&nowledge about where and how parties, counsel
and arbitrators need assistance during the process.

Experienced attorneys on CPR staff will be invdlue the “administrative” tasks.

The Rules require the expeditious conduct of tlegeding, empowering the arbitrator(s) to establish
time limits for each phase of the proceeding (RuB), and to penalize a party engaging in dilatacyics
(seeRule 19.2).

All arbitrators, including those appointed by eitlparty, are required to be independent and ingbart
(Rule 7.1). Such a requirement enhances the ityagjrthe arbitration process. Rule 5.4 offersipartas
an option, a “screened” procedure for selectingtypappointed arbitrators without the arbitrators
knowing which party appointed them, thereby evethfr enhancing the integrity of the process .

The parties are given ample opportunity to selesgila arbitrator or a panel of three arbitratorgwi
CPR'’s role limited to querying candidates for thaiailability and requesting disclosures about
circumstances that might give rise to justificatbbeibt regarding the candidate’s independence or
impartiality. If parties do not want to jointly seit arbitrators, or cannot do so, either party negyest
CPR'’s assistance (Rule 6.1). CPR will jointly comy¢he parties by telephone to discuss the setectio
and thereafter provide lists of candidates from@R&R Panels for ranking (Rule 6.2).

The Tribunal may decide challenges to its jurisdic{Rule 8). This should allow arbitrators to akcall
issues, including arbitrability questions, withtlue necessity for court intervention.

The chair of the Tribunal is assigned responsybibt the organization of conferences and hearargb
arrangements with respect to the functioning offttieunal (Rule 9.1).

The Tribunal is required to hold at least one Ipgaring conference to plan and schedule the protged
(Rule 9.3). The chair shall keep CPR informed ahsarrangements throughout the proceedings. The
pre-hearing conference should result in the smectieduling of the case, and may aid possible
settlement.

The Tribunal is required to apply the substantiawe chosen by the parties to govern the merithei t
dispute (Rule 10.1). The Tribunal is also spediffoampowered to grant any remedy, including specif
performance and injunctive relief, within the scaji¢he parties’ agreement and permissible under
applicable law (Rule 10.3).

The Tribunal is given great leeway in mattersmaicedure. The Tribunal is specifically empowered, f
instance, to:

» establish time limits for each phase of thecpeding (Rule 9.2);
* limit the time allotted to each party for peegation of its case (Rule 9.2);
» make pre-hearing orders (Rule 9.4);



e require such discovery as it deems approp(iRibée 11);
* require the submission of pre-hearing memazgfiles 9.4 and 12.1);
* require evidence to be presented in written al fmrm (Rule 12.2).

11. The Tribunal is empowered to appoint neutrakets (Rule 12.3).

12. The Tribunal may take interim measures asdtrdenecessary, including for the preservation sftagRule
13.1).

13. Unless the parties agree otherwise, the Relg®idh a procedure for applications for interiehief to a
Special Arbitrator appointed prior to the constiantof the Arbitral Tribunal (Rule 14).

14. The Tribunal is required to state the reagpoimwhich its award rests unless the parties agjflesrwise
(Rule 15.2). CPR believes the parties are entitldchow how the decision was reached. The requin¢that the
award be reasoned also discourages any tendenaybitnators to “split-the-baby” without a prinogal basis for
doing so.

15. Each arbitrator is to be fully compensated omasonable basis determined at the time of appeimtfor
serving as an arbitrator (Rule 17.1).

16. The Tribunal is empowered to apportion costduding attorneys’ fees and other costs incurrethb
parties, between the parties, taking into accdumtircumstances of the case, the conduct of thiegauring
the proceeding and the result (Rule 19.2).

17. The proceedings are confidential, with limieegteptions (Rule 21).

18. The Tribunal may suggest at any time that trégs explore settlement (Rule 21.1).

19. The Tribunal may arrange for mediation of thepdte at any time with the consent of the paffiagde 21.2).
20. The Rules are intended primarily for disputesveen responsible parties who will not attempihistruct the
process. However, the Rules do permit the procege forward even if a Respondent fails to delavaotice of

defense, fails to participate in selection of thédnal, or ultimately fails to appear at a hearif®ee Rules 3, 6
and 16).

COMMENTARY ON STANDARD CONTRACTUAL PROVISIONS

CPR recommends that in most instances, businessragnts include a multistep ADR scheme with three
sequential stages of dispute resolution:

0] a Negotiation Phase between executives with detigiing authority who are at a higher level than th
personnel involved in the dispute;

(i) a Mediation Phase to facilitate settlemepteimploying a skilled neutral, not to impose a ol
but to assist the parties in reaching agreemedt; an

(i) a Final Binding Arbitration Phase in casetnon-binding phases produce no settlement, or,
Litigation if the non-binding phases produce ndlsetent and private binding arbitration is not stdd.
See CPR’s website for sample clauses\y.cpradr.org.




The suggested standard pre-dispute clause and ssibmagreement which precede the Rules may befigubdi
or supplemented. It is desirable that the parpesify the number of arbitrators and the placerbit@ation. The
governing law should also be specified, preferably separate section. If a governing law is spetifit may be
advisable to state whether or not the conflictaefd rules of that law are included. Drafters niap avish to
consult the CPR Protocol on Disclosure of DocumantsPresentations of Witnesses in Commercial ratiin.

The pre-dispute clause and the submission agreasalbfibr an election as to whether the Tribundl é
composed of:

» SoleArbitrator
» Option One: Sole arbitrator jointly designated by the partifighe parties are unable to
agree, CPR makes the appointment using a biseps with parties’ participation.
e Option Two: Sole arbitrator selected by CPR using a listess with the parties’
participation.

Three Arbitrators
» Option One: Each party designates one arbitrator and theappointed arbitrators
designate the Chair. If parties are unable teeagn a Chair, CPR makes the appointment using
a list process with the parties’ participation.
«  Option Two: Each party designates one arbitrator and ther@happointed by CPR
using a list process with the parties’ partidipatalso Default Rule).
Option Three: Each party designates an arbitrator, howeveitrartr does not
know which party selected them — the screenedeulure. Chair appointed by
CPR using a list process with parties’ partitigpa
»  Option Four: All three arbitrators jointly selected by the fies. If parties are unable to
agree, CPR makes the appointment using a tisegs with the parties’ participation.
Option Five: All three arbitrators selected by CPR using ediecess with the parties’
participation.

Such an election made in a pre-dispute clause mapanged by further agreement once a specifiutdisas
arisen. If the parties fail to make an electioe, plarty-appointed model where each party appomtsiaitrator
and the Chair is appointed by CPR using a listgssavith the parties’ participation is the defaule. (Rules 5
and 6 govern the selection of arbitrators.) Theiggmay also elect, through the pre-dispute claosept out of
the Special Arbitrator procedure established byeRdl. If the parties do not expressly opt outat procedure,
it shall be deemed part of any arbitration clausagoeement entered on or after November 1, 20B&revparties
agree to arbitrate under the CPR Rules.

Pursuant td/olt Information Sciences, Inc. v. Board of TrustekELeland Stanford Junior Universi®89 U.S.
468, 109 S. Ct. 1248 (1989) and its progeny, CRRireerted language in the standard pre-disputiseland
submission agreement to the effect that the atlgitrghall be governed by the Federal Arbitratiast. Af parties
choose to use a different law, or in the rare etlwttthe federal law does not apply (where, faneple, the
underlying transaction is not “in commerce”), amestlaw should be specified. It is essential forghéies to
stipulate that judgment may be entered upon thedwaorder to comply with the requirement of #ederal
Arbitration Act, 9 U.S.C. 89.

The U.S. Supreme Court Mastrobuono v. Shearson Lehman Hutton, 1882 U.S. 52, 115 S. Ct. 1212 (1995),
held that, unless the parties expressly agreewiterarbitrators are authorized to award punitiaeages. If the
parties wish to preclude the arbitrators from awaygunitive damages, it would be advisable toudel a



provision to that effect in the pre-dispute claas¢he submission agreement. A suggested provisitimat effect
is:

“The arbitrator(s) are not empowered to award dareagn excess of compensatory damages and each party
expressly waives and foregoes any right to punigkemplary or similar damages unless a statuteireq that
compensatory damages be increased in a specifieteni

Appeals — Parties wishing to authorize an appeal to thR @Bbitration Appeal Tribunal under the CPR
Arbitration Appeal Procedure should include thédiwing language in their arbitration clauses ortfbispute
arbitration agreement:

“An appeal may be taken under the CPR Arbitratiggpdal Procedure from any final award of an arbitpanel
in any arbitration arising out of or related to thagreement that is conducted in accordance wih th
requirements of such Procedure. Unless otherwiseeafjby the parties and the appeal tribunal, thpesd shall
be conducted at the place of the original arbitoati’

COMMENTARY ON INDIVIDUAL RULES
A. General and Introductory Administered Rules
Rule 3. Commencement of Arbitration

Rule 3 sets forth the procedure to be followed whi@noceeding is commenced pursuant to a pre-disput
arbitration clause. Rules 3.1 — 3.4 provide thei@aars of how an arbitration is commenced. Rutp2erns
how notices are to be made, and authorizes seasVigetices and other communications by registerad, m
courier, telex, facsimile transmission, email oy ather means of telecommunication that providescard
thereof.

Under Rule 3.6, the arbitration will proceed evietihie Respondent should fail to file a timely netwf defense. If
the pre-dispute clause required each party to appaiarbitrator, and either party fails to dotbe, other party
may request CPR to step in pursuant to Rule 6. Ral@ governs the addition or amendment of claiftes the
notice of arbitration is filed; defenses, too, neaglinarily be freely added or amended, unless titeunal
determines otherwise.

A submission agreement entered into after a digpagearisen may include all or some of the mateatéd for
by Rules 3.2 and 3.7 and may eliminate the need fmtice of arbitration and a notice of defensdeR3.11
provides that “Rule 3 shall apply to the extent this not inconsistent with the submission agreetri If the
parties so desire, the submission agreement cardprthat Rule 3 notices will not be required ol Wwe
modified.

Rule 4. Representation

It is assumed that parties normally would be regamesdd by a law firm or an individual attorney; hawe the
Rules permit parties to be represented or asdist@shy persons of their choice.

Under the laws of certain jurisdictions, represgateof a party in an arbitration proceeding mapstgute the
practice of law, in which case representation bgtaorney would be required. If the parties areasented by
legal counsel, such counsel need not be a memtike dbcal bar at the seat of the arbitration wlesal law or
regulation at the seat of the arbitration so resguir



B. Ruleswith Respect tothe Tribunal
Rule5. Selection of the Arbitrators by the Parties

Most practitioners, when confronted with a largeo@mplex dispute, have greater confidence in alpzrbree
arbitrators than in a single arbitrator. Moreovkey usually prefer to permit each party to appamarbitrator.
Rule 5.1 provides, therefore, that the Tribunallgtemsist of two arbitrators appointed by the @artand a third
arbitrator who shall chair the Tribunal, unless plagties have agreed on a Tribunal consistingsafi@ arbitrator
or three arbitrators not appointed by the parties.

Rule 5.4 presents a unique “screened” procedurediastituting a three-member Tribunal, two of whara
designated by the parties without knowing whichyedesignated each of them. The procedure is ietnal
offer the benefits, while avoiding some of the doaeks, of having party-appointed arbitrators. Gndhe hand,
parties are able to designate arbitrators whom ¢begider to be well-qualified to sit on the TrilalirOn the
other hand, any tendency (subtle or otherwiseadlypappointed arbitrators to favor or advocategbsition of
the parties who appointed them is avoided becdusetarbitrators are approached and appointed Byr@iRer
than the parties and are not told which party dedigd each of them. The Rules goverrengarte
communications (Rule 7.4), challenges (Rule 7.8, r@signations (Rule 7.9) contain specific pranisi
designed to preserve the “screen” for the partygiesed arbitrators under Rule 5.4 throughout thération.
The parties may choose the “screened” selectiocegiure in their pre-dispute arbitration clause &andard
pre-dispute clause), or agree to the screened quoe®nce a dispute arises.

CPR recognizes that, as a practical matter, somig-gasignated arbitrators selected pursuant te Bl may
deduce or learn which parties designated them. -the “screen” may not, in all instances, be perfeé&tR
nevertheless believes that the screened proceslwrerihy of consideration by parties as a meaembance the
integrity of arbitrations involving party-appointedbitrators. Any party-designated arbitrator wioesl in fact,
learn which party appointed him or her should diselthat fact to each of the parties and the otfeenbers of
the Tribunal in order to ensure a level playindgdfién the event an arbitrator discovers who apigairhim or her,
such knowledge would not be a basis for disqualiii® or challenge per se, and the arbitrationocartinue
uninterrupted on a non-“screened” basis.

For many parties, the ability to select a Tribumall qualified to hear and decide their disputa @imary
motivation to opt for arbitration. The selectionfeghly qualified, experienced arbitrators is cdli. CPR
believes that at least the chair of the Tribunakllg should be a respected attorney experiencaditration.

The arbitrators should be persons able and witlingontrol the course of the proceeding and to nofmitive
rulings on substantive and procedural matters.

Sophisticated counsel representing the partiebkalg to know of individuals, especially of attays, who are
well qualified and who meet the “independent anganial” standard of Rule 7.1. CPR has establigiztls of
leading members of the bar, including former judgd®o are highly qualified to serve as arbitratongts CPR
Panels of Distinguished Neutrals (“CPR Panels”)RGHists of panelists are available to membertheCPR
website (www.cpradr.org) or upon request from C&®R] panel members may be contacted directly.

Unless parties otherwise agree, Rule 5.1 requisany arbitrator, not appointed by a party, sbalh member
of the CPR Panels.

It should be noted that scheduling hearings onsdatenhich all three arbitrators are available diegily presents
considerable difficulties and may well result idayes. Moreover, the need to have two or three ratioits agree
on the text of an award may also cause delay adgiti@tbl expense. Consequently, a proceeding cdadury a
sole arbitrator may be more expeditious and lepsmsive.

7



Tribunals of two arbitrators have been used onsiooatypically in complex technological disputasahich the
objective was to structure a modus vivendi rathantonly to arrive at conclusions as to liabilihdadamages.
The Rules may be madified to provide for a two-aabdr Tribunal.

Rule 5.5 deals with the constitution of three meniyé@unals in the multi-party context. It providdst, if there
is more than one Claimant or one Respondent, angdtties’ arbitration clause contemplates eacty par
appointing an arbitrator, then the multiple Clainsaor multiple Respondents can jointly appoint ebiteator. If
they are unable or unwilling to do so, CPR shaficapt all of the arbitrators following the procedarof

Rule 6.2.

Rule 6. Selection of the Arbitrator(s) by CPR

If the parties’ selection process fails, eithertpanay request CPR’s assistance at the time atiteimanner
specified in Rule 6.

In accordance with Rule 6.2(a), CPR will convereefihrties and discuss the selection of arbitrafdrereafter,
CPR will submit a list of candidates to the partiewriting. The parties are required to rank tieenimees in
order of preference. The nominee(s) willing toregior whom the parties collectively have indicatiee highest
preference will be selected. Where a party hasdai appoint its party-appointed arbitrator, CRRlIsappoint a
person whom it deems qualified (Rule 6.3).

The parties will be encouraged to inform CPR ofdbalifications they seek in an arbitrator. Indivads
nominated by CPR will be members of CPR’s Panélseiat a special reason to go beyond the CPR Panels
compelled by the particular circumstances of thtration.

Rule 7. Qualifications, Challenges and Replacement of Arbitrators

The degree of independence expected of a partywatepaarbitrator in the United States is not alwelgsir.
Parties may expect the arbitrator they appointt@a their advocate on the Tribunal. CPR doesavoir this
approach. CPR believes that the advocacy role gdhmuperformed exclusively by each party’s counseither
representative, and that permitting arbitratorgl&y such a role is prejudicial to the disinterdsiad candid
deliberations in which the Tribunal should enga@ensequently, Rule 7.1 states: “Each arbitratoll blea
independent and impatrtial.”

The rationale for party appointment is to enablehgzarty to select an individual it considers vegihlified. A
party may not havex partecommunications relating to the case (other thaa mirely ministerial nature) with
any arbitrator or arbitrator candidate, except ghparty may discuss the case in general termsawifhdividual
before appointment to determine his or her suitgt@hd availability to serve as arbitrator, andyraanfer with
its appointee regarding the selection of the abfaihe Tribunal (Rule 7.4). Nex partecommunications
whatsoever are allowed with arbitrators or arbitraandidates who have been or may be designatedgni to
the screened selection procedure of Rule 5.4.

Rule 7.2 recognizes that other time commitmengrlitrators may well delay the proceeding, paradylif the
Tribunal consists of more than one arbitrator. Rode provides that by accepting appointment eagitrator is
deemed to represent that he or she has the tinlalzslego devote to the expeditious process contatag by
the Rules.

Rules 7.3 and 7.5 - 7.8 set forth a formal procedar disclosure of “circumstances that might gige to
justifiable doubt regarding the arbitrator’s indegence or impartiality,” and for a challenge fassfifiable
doubt,” after the Tribunal has been constitutads &nticipated that normally an individual’s pids conflicts of
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interest would be disclosed and resolved befoexteh, and that it would rarely become necesgaimoke the
formal procedure.

In general, CPR believes all arbitrators shoulthdde to high ethical standards and urges arbisatoconsult
any potentially applicable ethical rules at thecplaf arbitration or elsewhere, as well as appadpriodes and
guidelines. In that connection, CPR endorses thae@f Ethics for Arbitrators in Commercial Dispsite
(AAA/ABA 2004) to the extent not inconsistent witle CPR Rules.

If an arbitrator is formally challenged by a pafyle 7.8 provides that CPR will decide the chakem
accordance with the CPR Challenge Protocol (exotuds fee requirement) after providing the chaiketh
arbitrator, the other members of the Tribunal drelrton-challenging party with an opportunity to coemt on

the challenge. The CPR Challenge Protocol prowid&ischallenges are decided by a designated Cigallen
Officer within CPR or, where appropriate in ligtittbe difficulty, complexity or other relevant facs, by a
Challenge Review Committee consisting of three mensidrawn from a CPR Challenge Review Board of CPR
Panelists. For further information on the CPR Girale Protocolseewww.cpradr.org.

Decisions on challenges will be made and commuedctd the parties and Tribunal expeditiously. Tasidand
reasons underlying the decision, however, are moincunicated to the parties or the Tribunal, coasistvith the
confidential and administrative nature of the decisand the desire to avoid or minimize interlocyto
proceedings in the courts.

Rules 7.9 - 7.11 provide for the event that antextuir must be replaced due to a successful clylen
resignation, failure to act, or death. In that évarsubstitute arbitrator is selected pursuatitégrocedure by
which the arbitrator being replaced was selectede¢ognition of the (usually slight) risk that fyaappointed
arbitrators might resign to delay the proceeditigs,Rules are designed to minimize the impact ofi gactics.
Rule 7.9 allows the party that appointed the r@smyarbitrator only 20 days to appoint a replaceimaiter
which CPR is empowered to make the appointmentedar, under Rule 7.11, the remaining majorityhef t
Tribunal have discretion not to repeat any previobeld hearings once the substitute arbitrat@pisointed.

Rule 7.12 provides that two arbitrators of a thresmber Tribunal have the power to continue arbitral
proceedings and issue an award, notwithstandindadioye by the third arbitrator to participatetlie two
arbitrators deem it appropriate to do so. This imil@esigned to ensure the efficient conduct ofatteeeedings
and protect the enforceability of an award rendéretivo arbitrators from any later challenges.

Rule 8. Challengesto the Jurisdiction of the Tribunal

This Rule expresses the generally accepted pranthalt arbitrator(s) have the competence initi@ligetermine
their own jurisdiction, both over the subject matiEthe dispute and over the parties to the atxan.
Accordingly, any objections to the existence, socopealidity of the arbitration agreement, or thibitability of
the subject matter of the dispute, are decideléaat in the first instance, by the Tribunal cotesiswith the U.S.
Supreme Court’s decision First Options of Chicago v. Kaplas14 U.S. 938, 115 S. Ct. 1920 (1995).

The arbitrator(s) will decide whether the arbiwatproceeds in the face of a jurisdictional chaken



C. Ruleswith Respect to the Conduct of the Arbitral Proceedings
Rule9. General Provisions

Under Rule 9.1, the Tribunal may conduct the aabdn as it deems appropriate, taking into consiaam any
mandatory provisions of applicable arbitration I@®ule 1.2). Such mandatory provisions could ineludr
example, provisions of arbitration law at the sdadrbitration requiring arbitrators and/or witnesso take oaths.

Rule 9.1 further provides that the chair is “resgible for the organization of the arbitral conferemand
hearings and arrangements with respect to theiéumiey of the Tribunal.” The efficiency of the m®eding will
depend in large part on the chair’s taking the ieaaksserting the Tribunal’s control over critiespects of the
procedure, including the setting of time limitsaaghorized by Rule 9.2. The Chair is to keep OQifBrimed of
developments. The Tribunal is encouraged to co@RIR Guidelines for Arbitrators Conducting Complex
Arbitrations at
http://www.cpradr.org/Portals/0/Resources/ADR%20$8mols/Arbitration%20Award%20SIlimjim%20for%20

download.pdf

The Rules give the Tribunal wide latitude as tortf@ner in which the proceeding will be conductet.
expected that the procedure will be determinedrigd part during the pre-hearing conference(s) prafgduant to
Rule 9.3 and that following the conference(s) thieunal will issue a schedule or the conduct ofdHagtration.
The pre-hearing conference prescribed by Rulel88Id ordinarily be held in person in order to nmaizie the
benefits of the conference, but may also be heltlephone or other form of electronic or telecoafiee where
considerations of efficiency so dictate.

Narrowing issues to those central to the contrgvdest stipulations and admissions should be glgon
encouraged by the Tribunal in the interest of foumen core issues and simplifying the proceeding.

Some controversies hinge on one or two key isstiesvonvhich in litigation may be decided early byton for
partial summary judgment. At the pre-hearing cagriee, the desirability of the Tribunal’s ruling sunch issues
before the hearings commence can be consideredquietance, counsel and the Tribunal should corzBR
Guidelines on Early Disposition of Issues in Araiiton
http://www.cpradr.org/Resources/ALLCPRArticles/@Ri65/ID/744/CPR-Guidelines-on-Early-Disposition-of
Issues-in-Arbitration.aspx

Other controversies hinge on a key issue of a feahnature on which a neutral expert can be hélpfbringing
about a resolution. The appointment by the Tribwhalch an expert is authorized by Rule 12.3paig this
should be used only sparingly, and can be discuetstbe pre-hearing conference.

In the appropriate case, the Tribunal may bifurtla¢eproceeding. If the proceeding is bifurcatefirtt decide
the issue of liability, the parties then may wedldble to agree on the remedy. In arbitrationnofi@rties have
options not available to a judge or to arbitrators.

During the arbitrator selection process set fantRule 6, it may be necessary for CPR to queryérdes
preliminarily on certain matters that will be forltiyeaddressed at the Rule 9.3 conference and byiibenal
under Rule 9.

A pre-hearing conference may well give the arbit®an opportunity to suggest settlement discusson

mediation, as contemplated by Rule 21. Simply bnigpghe attorneys together for purposes of a cenfe may
lead to such discussions.
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Rule 10. Applicable Law(s) and Remedies

Under Rule 10, unless the parties shall have agreir contract or otherwise as to which lawlspavern, the
Tribunal is free to apply the law(s) or rules of/las it determines to be appropriate to goverrditigute. Rule
10.3 makes clear that the Tribunal can grant amedy or relief available under the contract andiegple law,
including equitable relief such as specific perfanoe and injunctive relief. Indeed, arbitratorsehbeen held to
have even greater latitude than courts in fashgajpropriate equitable relief. Arbitrators may siotply do as
they please, however; any remedy or relief granmtadt be permissible under the contract and appédaty, and
Rule 15.2 requires arbitrators to explain the reampon which their awards rest.

Punitive Damages The U.S. Supreme Courtlastrobuono v. Shearson Lehman Hutton,,IB&2 U.S. 52, 115
S. Ct. 1212 (1995), held that, unless the partipsessly agree otherwise, arbitrators are authdtaeward
punitive damages.

If the parties wish to preclude the arbitratorsrfrawarding punitive damages, it would be advisabiaclude a
provision to that effect in the pre-dispute claoséhe submission agreement. A suggested provisitimat
effect is:

“The arbitrator(s) are not empowered to award dareagn excess of compensatory damages and each party
expressly waives and foregoes any right to punigxemplary or similar damages unless a statuteireq that
compensatory damages be increased in a specifietend

The Tribunal and counsel should consult CPR Prétmecdamages in Arbitration at
http://www.cpradr.org/Resources/ALLCPRArticles/@i65/ID/704/CPR-Protocol-on-Determination-of-
Damages-in-Arbitration.aspx

Rule 11. Discovery

Under Rule 11, the Tribunal “may require and fé&igé such discovery as it shall determine is appatin the
circumstances, taking into account the needs opdntees and the desirability of making discovexpeitious
and cost-effective.”

Arbitration is not for the litigator who will “leaa/no stone unturned.” Unlimited discovery is incatige with
the goals of efficiency and economy. The Federd¢&Raf Civil Procedure are not applicable. Discgw&rould
be limited to those items for which a party hasilasgantial, demonstrable need. Rule 12.2 providethe
application of the attorney-client privilege aneé twork product immunity. That protection is intedde apply to
discovery as well as to hearings.

It is desirable for the parties’ counsel to agpreferably before the initial pre-hearing confermn a discovery
plan and schedule and to submit the same to theiidal for its approval. Counsel should consult GHRotocol
on Disclosure of Documents and Presentation of &&as in Commercial Arbitration at
http://www.cpradr.org/Resources/ALLCPRArticles/@Ri65/ID/614/CPR-Protocol-on-Disclosure-of-
Documents-and-Presentation-of-Witnesses-in-Commlefgbitration.aspx

A party may encounter difficulties if it needs &care documents or testimony from an uncooperétive party.
The arbitrators may well be of assistance in susituation through the exercise of their subpoenagp or in
other ways. If the third party’s location is bey@ubpoena range, holding a hearing at that locatiay be an
option. Applicable law should be reviewed to assdssther arbitrators also have the power to issfierecable
subpoenas to third parties to obtain prehearingpgiyy.
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Rule 12. Evidence and Hearings

The Rules do not establish a detailed mandatorgirigeprocedure but permit the Tribunal to deterntime
procedure. At least the main features should tabbshed during the pre-hearing conference(s). Tritmunal
need not apply rules of evidence used in judidiateedings, except that the Tribunal is requireapoly the
attorney-client privilege and the work product inmiy when it determines that the same are applkcé®ule
12.2).

Self-authentication of documentary exhibits, ththaaticity of which are not disputed, is a widesed practice
which reduces hearing time. In cases in which vahonns testimony is expected, the hearings will Xjgedited
considerably if the Tribunal requires the direstiteony of all or most witnesses to be submittedhiitten form
before the witness is to appear. This procedureaiables opposing counsel to better prepare ésser
examination. Affidavits would be admissible in exite unless the Tribunal rules otherwise. Thegmand
Tribunal are encouraged to consult CPR’s ProtondDisclosure of Documents and Presentation of V¥ges in
Commercial Arbitration abttp://www.cpradr.org/Resources/ALLCPRArticles/@Ri65/1D/614/CPR-Protocol-
on-Disclosure-of-Documents-and-Presentation-of-B4ses-in-Commercial-Arbitration.aspx

The Tribunal should consider at the pre-hearindaremce the imposition of time limits on case pnégton, as
authorized by Rule 9.2. If necessary, any suchdican be extended. The Rules do not provide spaltyffor
the notice the parties are to be given of hearatggland times. It is assumed that the Tribun#lgiié notice in
such form and with such lead time as is reasonaider the circumstances.

The efficiency of the proceeding will be enhancebissantially if hearings are held consecutivelyh# Tribunal
heeds every schedule conflict claim and adjournmeiest by either counsel, the hearings may dnagute
unnecessarily.

Rule 12.3 empowers the Tribunal to appoint neaxakrts. CPR expects this power to be exercisathgpa
and only following consultation with the partiestaghe need for a neutral expert, the scope ohisggnment,
and identification of well-qualified candidatesidtnot intended that the expert give advice toTthkunalex
parte indeed, the Rule entitles the parties to crossvene and to rebut the expert. The conflicting wek
partisan experts can lead to confusion rather ¢émightenment of arbitrators. In appropriate cdbesarbitrators
might encourage the parties early ery.,at the pre-hearing conference, to agree on thé ggipointment of a
neutral expert.

The Rules do not automatically require the submissf post-hearing briefs, but the Tribunal mayeortihe
submission of such briefs. Final oral argument @miap be scheduled, either at the conclusion oh#aging or at
a later date.

The Tribunal’s powers with respect to subpoenasiatermined by applicable law and are not deah wit
specifically in the Rules.

Rule 14. Interim Measures of Protection by a Special Arbitrator

Rule 14 establishes a procedure pursuant to whigieaial arbitrator may be appointed within a shioré frame
at the request of a party in order to adjudicatlaien for interim measures prior to the constitatad the
Tribunal. This procedure is available where thdipahave selected CPR’s Rules to govern theirgading. As
with any relief granted by the Tribunal, a remedyadief granted by the special arbitrator muspbemissible
under the contract and applicable law.
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Rule 14.12 provides that a request for interimefddly a party to a court shall not be deemed incibje with
the agreement to arbitrate. However, this provissamot intended to permit a party to seek reledme forum if
it is denied elsewhere.

Rule 15. The Award

Rule 15.2 provides: “All awards shall be in writingd shall state the reasoning on which the avestd unless
the parties agree otherwise.” Most parties engaigirgbitration want to know the basis on which the
arbitrator(s) reached their decision. CPR, morea@rsiders it good discipline for arbitrators éguire them to
spell out their reasoning. Sometimes this procegsgise to second thoughts as to the soundnehbs oésult.
The Rule 15.2 mandate gives the arbitrator(s) grdeéway than would a requirement to state “caichs of
law and findings of fact.” Some parties hesitatartoitrate out of a concern that arbitrators aomerto “split the
baby”, i.e., to make compromise awards. Any teng@ncthe part of arbitrators to reach compromisara®
should be restrained by the requirement of a reabaward.

Certain administering organizations and practitisriavor “bare” awards without explanation of aoytsin the
belief that such awards are the least likely talelenged and overturned by a court. In CPR'&yvtbe risk
that a reasoned award will be successfully chafldnprmally is small and outweighed by the other
considerations mentioned above.

Where there are three arbitrators, a majority efatbitrators must sign the award. Occasionallyjlaunal of
three arbitrators experiences great difficulty @aveloping a position to which a majority can sultmerCertain
other arbitration rules empower the chair of thémal to make an award singly under such circuntss,
notwithstanding the (usually slight) risk of a regehair ruling unreasonably. The parties are fsemadify the
Rules to grant such authority to the chair.

Unless the parties have agreed in their businesgagnt or otherwise which law shall govern, thedmal is
free to determine the law which is to govern theauay

Rule 15.8(a) requires the parties and the arbrsdtouse their best efforts to submit the dispotiae Tribunal
for decision within six months of the initial predring conference, and for the Tribunal to subhdtfinal award
to CPR within 30 days after the close of the hear@PR shall conduct a prompt limited review of diweard as
provided under Rule 15.4 and thereafter rendeatvard to the parties promptly.

The Rules do not deal expressly with confirmatibaroaward, as the matter is covered by the Federal
Arbitration Act and its state counterparts. For tngsers of arbitration, the finality of the arbitcan award is a
significant advantage of arbitration over couightion. But parties to major cases are occasipalhcerned
about the possibility of an aberrant award and didilkk the option of a private appeal to a tribuoial
outstanding appellate arbitrators. In responshd@bdoncern, CPR has promulgated the CPR Arbitratpeal
Procedure, which is available on the CPR websitewwepradr.org) or upon request from CPR.

Rule 16. Failureto Comply with Rules
Rule 16 empowers the Tribunal to impose a remedgems just whenever a party materially fails tmply with
the Rules. The power to make an award on defagfigsifically provided, although such awards maly be

made after the production of evidence and supgphégal argument by the non-defaulting party. Bans to
Rule 19.2, the Tribunal also may take a party’sdcmh during the proceeding into account in assgssnsts.
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D. Ruleswith Respect to Costs and Fees

CPR believes that highly qualified arbitrators angitled to be fully compensated for their senasearbitrators.
If an arbitrator is a member of a law firm, he be ss likely to expect compensation at approxinyaties hourly
rates normally charged for his or her servicese Etes payable to party-appointed arbitratorsIlshoelagreed
to between the appointee and the appointing pariyept where the screened procedure of Rule bding used
to designate party-appointed arbitrators, in witiabe the rates will be agreed to between the ajgesimnd
CPR). The rates of other arbitrators should bebisteed by agreement with both parties. The membieas
three-member Tribunal are likely to be compensatatifferent rates, but gross variations may prepesblems.
In any event, the compensation for each of theratbrs should be fully disclosed to all Tribuna¢mbers and
parties.

Normally, the parties are expected to make advaioceosts to a fund pursuant to Rule 17.2, andatbérators’
fees, as well as other expenses, would be paid $rarh fund. The Tribunal shall determine the nexrgss
advances on arbitrator(s) fees and expenses amskddPR which, unless otherwise agreed by thegsaghall
invoice the parties in equal shares. The “costrlotration” enumerated in Rule 19.1 include tbsts for legal
representation and assistance and experts indoyragarty to such extent as the Tribunal may dagpnopriate.

In accordance with Rule 19.2, unless the partiesratise agreed, the Tribunal may apportion thescoist
arbitration between the parties “in such mannet ésems reasonable taking into account the circamegs of
the case, the conduct of the parties during thegading, and the result of the arbitration.” THateaitor(s) may
take into account tactics by either party that asomably interfered with the expeditious condudhef
proceeding.

CPR Administrative Fees are set forth in the ScleeduAdministered Arbitration Costs available te ICPR
website atvww.cpradr.organd are payable as set out in Rule 18. The pamtespintly and severally liable to
CPR for such fees. CPR reserves the right to agjuh fee based on developments in the proceeding.

E. Miscellaneous Administered Rules

Unless the parties agree otherwise, the partiesarhitrators and CPR must treat the proceedimgsaay related
discovery and the decision of the Tribunal, as iciemitial, except in connection with judicial prodeeys
ancillary to the arbitration. (Rule 20)

A high percentage of civil lawsuits and businegstation proceedings are disposed of before adriaearing
takes place, most by settlement. Yet often eady mreluctant to propose settlement negotiatidrenly out of
concern that the proposal will be seen as a sigreakness. A suggestion to explore settlement éythbunal at
one or more appropriate junctures in the proceestiogild launch such negotiations without eithetypgr
bearing the onus of being the proposer. (Rule 21)

A skilled mediator can play a critical role in lging about agreement between adversaries, everewharded
negotiations did not result in agreement. If thivdimal believes that mediation may result in aleeikent, the
Tribunal may suggest that the parties engage in aygrocess and, if the parties agree, assistanging the
same. The parties should consider suspending lliteadion proceedings while mediation is in progrest least
for a limited time.

It may well be desirable for senior executiveslay@n active role in a mediation proceeding. Oftenparties

have settlement options that are business-oriartddnore creative than the payment of money. Basine
executives are likely to be best able to exploahsaptions.
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As a general rule, members of the Tribunal shooldsarve as mediator. The parties may hesitateribide in an
arbitrator serving as mediator and an arbitratauldide inhibited in making settlement proposalgiging
advice to the parties. Moreover, an arbitratorisgras mediator may no longer be able to serven ampartial
arbitrator if the mediation fails to resolve theplite. The Tribunal can nevertheless be helpfgrbposing well
gualified candidates to serve as a mediator.

If a settlement does not come about, the termspkattiement offers should not be admitted inid@wce at the
hearings or otherwise disclosed to the Tribunahéfparties enter into a settlement agreement,rttagy request
that the Tribunal issue an award incorporatingsétement terms. If all of the parties make suobcgaest and
this request is accepted by the Tribunal, therTtitminal may record the settlement in the formmbavard. The
Tribunal is not obliged to give reasons for suctaaard.
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